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The intersection

of arbitration and /
European Union law in )

cross-border disputes

involving a member
of the EU.

' In earlier times arbitration was
viewed by the courts with suspicion

because it was regarded as a competi-

tor of judicial trials.! Today, judicial

and arbitration proceedings coexist,

complement and compete with each

other. As a result, commercial arbitra-
tion has become quite important in
the cross-border context. This raises

the question of how arbitration inter-

acts with European Union law when
Member States become involved in
cross-border disputes. This article
examines the intersection of arbitra-
tion and EU law.
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The Arbitration Exclusion in EU Treaties
and Regulations

European Union treaties and regulations do
not deal with international arbitration,” which is
a self-sufficient system of dispute resolution. One
of the founding EU treaties, the Treaty on the
Functioning of the European Union (TFEU),
lists the competences of the EU. However, arbi-
tration is not among the exclusive or shared com-
petences of the EU.

In addition, the EU laws relat-
ing to judicial matters in the EU
either do not mention arbitration
or exclude it specifically. These
laws are known collectively as the
Brussels Regime. There are three
documents: (1) the Brussels Con-
vention on Jurisdiction and the
Enforcement of Judgments in
Civil and Commercial Matters,
(2) the Lugano Convention on
Jurisdiction and the Enforcement
of Judgments in Civil and Com-
mercial Matters,? and (3) the 2002
Brussels I Regulation.

The Brussels Convention (1968)
had several objectives: to avoid par-
allel legal proceedings within the Community, to
simplify the recognition and enforcement of
judgments, and to strengthen the legal protection
afforded to citizens of Member States. Article 1,
second paragraph, subsection (4) of the Brussels
Convention explicitly states that it “does not
apply to arbitration.”

The Lugano Convention (1988) extended the
range of the Brussels Regime to “create common
rules regarding jurisdiction and judgments across a
single legal space consisting of the Member States
... and the three European Free Trade Association
states of Iceland, Norway, and Switzerland.” It
expressly superseded two conventions on the
enforcement of judgments and arbitration awards.
Otherwise it contained no arbitration provisions.

The Brussels I Regulation (2002) replaced the
Brussels Convention. It was designed to con-
tribute to the continued development of freedom,
security and justice in the EU and to the “sound
operation of the internal market.” Like the Brus-
sels Convention it excludes arbitration, stating in
Article 1(2)(d), “[tlhe Regulation shall not apply
to [...] arbitration.”

A more recent EU law known as Rome I (Reg-
ulation (EC) No 593/2008 of the European Parlia-
ment and of the Council of 17 June 2008) on the
i tual obligations, also
icle 1(2)(e) of Rome I
1 be excluded from the

The EU laws
relating to
Judicial matters
in the European
Union either
do not mention
arbitration
or exclude it
specifically.

scope of this Regulation: [...] arbitration agree-
ments and agreements on the choice of court.”

"The exclusion of arbitration from the substantive
scope of the Brussels Convention and subsequent
EU law appears to have been motivated by the
United Nations Convention on the Recognition
and Enforcement of Foreign Arbitral Awards
(known as the New York Convention) and the
European Convention on International Com-
mercial Arbitration, of which
Member States are signatories. As a
result, it probably was not consid-
ered necessary to have EU laws
apply to arbitration-related state
court proceedings, court proceed-
ings to recognize or enforce foreign
arbitral awards, or proceedings to
set aside a foreign arbitral award.

These proceedings are not gov-
erned by EU law but by the New
York Convention. Article IV states
what must be provided for en-
forcement and recognition and
Article V lists the grounds when
recognition and enforcement may
be refused by the court.

Similarly, the issue of the exis-
tence of a valid arbitration agreement is governed
by the New York Convention and is not subject to
EU laws when the requirements of Article II(3) of
that convention are met. Under this provision, a
national court is directed to consign the case to
arbitration if: (1) the subject matter of the dispute is
capable of being resolved in arbitration, (2) the
arbitration agreement satisfies the agreement in
writing requirement, and (3) the court does not
find the arbitration agreement to be null and void,
inoperative, or incapable of being performed.

In light of the recognition of the New York
Convention, and the individual arbitration laws of
Member States, the arbitration exclusion from the
Brussels Regime makes eminent sense. Never-
theless, the EU regime does have an impact on ar-
bitration through the authority of the European
Court of Justice (ECJ), based in Luxemburg, to
issue preliminary rulings pursuant to Article 272 of
the TFEU.

The ECJ and Preliminary Rulings

There is no EU judicial system. Instead of cre-
ating such a system, the EU has made use of the
pre-existing ECJ.¢ Article 272 of the TFEU gives
the EC]J jurisdiction over arbitration only where
the EU is a party to a contract with an arbitration
clause, “whether that contract be governed by
public or private law.” So how does the ECJ come
to play a role in private international arbitration?
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The answer is through its jurisdiction to issue
“preliminary rulings” concerning the interpreta-
tion of the Treaties and the validity and interpre-
tation of acts of EU institutions, bodies, offices
or agencies. This jurisdiction is conferred in
Article 267, one of the most interesting provi-
sions involving the EC]J.

The same provision also authorizes national
courts or tribunals to seek a preliminary ruling
from the ECJ concerning the foregoing issues if
they consider that “a decision on the question is
necessary to enable it to give judgment.” More-
over, EU national courts must request a prelimi-
nary ruling from the ECJ “when there is no judicial
remedy against that decision under national law.”

Effect of EC]J Preliminary Rulings
Consequently, Article 267 has greatly influ-
enced the development of EU law. For example, it
shaped the concepts of “direct effect”” and the
“supremacy of EU law.” The ECJ has constantly
ruled that EU law has supremacy not only over
national legal systems, but also over bilateral
agreements concluded between EU Member
States.® Commentators have noted that the rela-
tionship between the ECJ and national courts of
EU Member States was once horizontal but has
become much more hierarchical. As a result, ECJ
preliminary rulings are said to have either a de facto
or de jure impact on all EU national courts, not
just the one that asked for a preliminary ruling.’

Arbitration and Preliminary Rulings
Involving EU Law

There are several issues involving EU law and
arbitration that may come before the ECJ via the
Article 267’s preliminary ruling procedure. One
issue is whether a body is a “court or tribunal” for
purposes of Article 267.1° In the Nordsee case, the
EC]J held that it could not entertain a referral from
an arbitral panel because it was “not a court or tri-
bunal of a Member State” within the meaning of
Article 234 of the EC Treaty.!!

Another issue is the propriety of a party seek-
ing an anti-suit injunction under EU law. Anti-
suit injunctions seek to prevent an adversary from
beginning or continuing to initiate a legal pro-
ceeding in another forum that will deliver a more
favorable decision.!? In the framework of the EU,
anti-suit injunctions are regulated by the Brussels
Regime because they relate to the jurisdiction over
enforcement of judgments of a civil or commercial
nature concerning residents of a Member State.

The ECJ may also rule on these issues: the way
in which the arbitration exception is to be con-
strued'® whether an arbitral award may be an-
nulled by a national court according to a provision

DISPUTE RESOLUTION JOURNAL

of EU law; and whether the appointment of arbi-
trators and the grant of provisional measures con-
cerning a dispute are matters within the scope of
the Brussels I Regulation.!*

The ECJ has issued two authoritative decisions
concerning the scope of the arbitration exception
in the Brussels I Regulation, but they are not com-
pletely clear. One is the Marc Rich case, which in-
volved a request to a Dutch court to appoint an
arbitrator, and the other is Van Uden Maritime,
which involved an application to a national court
for interim relief in support of arbitration.

The ECJ concluded in the Marec Rich case:

If, by virtue of its subject-matter, a dispute falls
outside the scope of the [Brussels I] Con-
vention, the existence of a preliminary issue
which the court must resolve in order to deter-
mine the dispute cannot justify application of
the Brussels I Convention. Article 1(4) of the
Convention must be interpreted as meaning
that the exclusion provided therein extends to
litigation pending before a national court con-
cerning the appointment of an arbitrator, even
if the existence or validity of an arbitration
agreement is a preliminary issue.!

In Van Uden Maritime,'® the ECJ considered
the arguments on each side. The arguments sup-
porting the Dutch court’s jurisdiction under the
Convention were: (1) the existence of an arbitra-
tion clause does not have the effect of excluding
an application for interim measures from the
scope of the Convention, ” and (2) the subject-
matter of the dispute underlying the interim pro-
ceeding is decisive; that subject matter concerns
the performance of a contractual obligation—a
matter within the scope of the Convention. The
argument against the Dutch court’s jurisdiction
was based on the parties’ arbitration agreement—
and the fact that the interim measures sought “are
intrinsically bound up with the subject-matter of
an arbitration procedure.” The ECJ also noted
that the UK Government views the interim meas-
ures sought in this case “as ancillary to the arbi-
tration procedure” and thus excluded from the
scope of the Convention.

The ECJ focused on the significance of the
arbitration clause, finding that where the parties
entered into an arbitration agreement, “there are
no courts of any State that have jurisdiction as to
the substance of the case for the purposes of the
Convention. Consequently, a party to such a con-
tract is not in a position to make an application
for provisional or protective measures to a court
that would have jurisdiction under the Con-
vention as to the substance of the case.”!¢

However, the ECJ suggested that Article 24
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www.manaraa.com



ol lal EJLi.ibi

INTERNATIONAL

may empower a court to order provisional or
protective measures.!” It also cited the Marc Rich
case for the proposition that the arbitration
clause demonstrates the parties’ intent “to ex-
clude arbitration in its entirety, including pro-
ceedings brought before national courts.”

The ECJ listed a number of arbitration-related
court proceedings and orders that are outside the
scope of the convention, among them “judgments
determining whether an arbitration agreement is
valid or not,” judgments ordering the parties to an
invalid agreement not to continue the arbitration
proceedings, proceedings and
decisions concerning applications
for the revocation, amendment,
recognition and enforcement of
arbitration awards, and “proceed-
ings ancillary to arbitration pro-
ceedings.”

Somewhat surprisingly, it then
distinguished provisional meas-
ures from an ancillary proceed-

Interim measures “are not in
principle ancillary to arbitra-
tion proceedings,” but are
ordered in parallel to such
proceedings and are intended
as measures of support. They
concern not arbitration as
such but the protection of a
wide variety of rights. Their
place in the scope of the
Convention is thus deter-
mined not by their own nature
but by the nature of the rights which they
serve to protect.

Accordingly, the ECJ concluded: “[W]here the
subject-matter of an application for provisional
measures relates to a question falling within the
scope ratione materiae of the Convention, the
Convention is applicable and Article 24 thereof
may confer jurisdiction on the court hearing that
application even where proceedings have already
been, or may be, commenced on the substance of
the case and even where those proceedings are to
be conducted before arbitrators.” Thus, the ECJ
found that the Brussels I Regulation applies when
a provisional measure refers to the operation of a
contractual obligation and not to the arbitration
proceedings. Accordingly, court proceedings that
are parallel to arbitration fall within the scope of
the Brussels I Regulation. But it is not entirely
istinetion is between ancillary

ers case, the House of

The EU regime
has an impact
on arbitration
through the
authority of the
e European Court
of Justice, based
in Luxemburg, to
issue preliminary
rulings pursuant
to Article 272
of the TFEU.

Lords'® asked the ECJ to issue a preliminary ruling
on whether a United Kingdom court could issue
an anti-suit injunction to protect arbitral proceed-
ings in London against a parallel court proceeding
commenced in another EU Member State (Italy).
Customarily, English courts have granted an anti-
suit injunction where proceedings are initiated in
a foreign jurisdiction in violation of an existing
arbitration agreement.!” But in the 2004 Turner
case,”® the ECJ ruled that anti-suit injunctions to
restrain foreign court proceedings in the
European Community are incompatible with the
Brussels I Regulation, but the
English courts continued to issue
those injunctions.

In West Tankers, Advocate
General Kokott, relying on
Turner, said that the English
court did not have the authority
to award the anti-suit injunction
for the reason that it infringed
the autonomy of the Italian
courts. The EC] accepted this
reasoning.’! It ruled that the
practice of issuing anti-suit
injunctions related to arbitration
violates the Brussels I Regula-
tion,?? which excludes arbitration
from its scope. “Proceedings ...
which lead to the making of an
anti-suit injunction,” the EC]
said, “cannot, therefore, come
within the scope of Regulation
No 44/2001.” But then the ECJ
went on to find a reason why
arbitration proceedings could be
so considered. It said:

However, even though proceedings do not
come within the scope of Regulation No.
44/2001, they may nevertheless have conse-
quences which undermine its effectiveness,
namely preventing the attainment of the
objectives of unification of the rules of conflict
of jurisdiction in civil and commercial matters
and the free movement of decisions in those
matters. This is so, inter alia, where such pro-
ceedings prevent a court of another Member
State from exercising the jurisdiction con-
ferred on it by Regulation No 44/2001.

The ECJ then determined that the proceed-
ings in Italy came within the scope of Brussels I,
and that “the use of an anti-suit injunction to
prevent a court of a Member State, which nor-
mally has jurisdiction to resolve a dispute under
Article 5(3) of Regulation No 44/2001, from rul-
ing ... on the very applicability of the regulation
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to the dispute brought before it necessarily
amounts to stripping that court of the power to
rule on its own jurisdiction” under Brussels L.

The ECJ also relied on the doctrine of mutual
trust, saying, “[S]uch an anti-suit injunction also
runs counter to the trust which the Member
States accord to one another’s legal systems and
judicial institutions and on which the system of
jurisdiction under Regulation No 44/2001 is
based....” Consequently, an anti-suit injunction
proceeding in the London court is not compati-
ble with Brussels I Regulation.

Case law has supported the mutual trust doc-
trine to harmonize all European courts. However,
there is concern that West Tankers will induce a
boost in the filing of bad faith torpedo actions.?®
It could be argued that the prohibition against an
EU court entertaining a request for an anti-suit
injunction affecting a proceeding in the court of
another Member State would lead parties to seek
arbitration in countries outside of the EU.

The Future of the Arbitration Exception

The Turner judgment has brought to the fore-
front the ambiguities in the arbitration exception
in the Brussels I Regulation. The 2007 Heidel-
berg Report,’* which is the result of empirical
research on the application of Brussels I in 24
Member States, noted that the Member States
seem to want to change the arbitration exception
(they “show a tendency not to extend the Judg-
ment Regulation to arbitration”). However, the
report concluded that there are practical problems
relating to the exclusion that should be addressed:
“[A]s has been demonstrated, the present situation
is not satisfactory and the interfaces between the
Judgment Regulation and arbitration should be
addressed in a more sophisticated way than by the
all embracing exclusion of arbitration....” The
report advocated two possible ways forward, one
of which would eliminate the exception. The
other would address the interface between Brus-
sels I and arbitration in a positive way.

In September 2010, the European Parliament,
in a resolution on the implementation and review
of the Brussels I Regulation,?® unwaveringly
rejected even a partial deletion of the arbitration
exclusion. It stated in Paragraph I: “[A]rbitration
is satisfactorily dealt with by the 1958 New York
Convention and the 1961 Geneva Convention on
International Commercial Arbitration, to which
all Member States are parties, and the exclusion

U G. Zekos, International Commercial
and Marine Arbitration (Rout-ledge-
Cavendish 2008).
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